aware of those bencfits. Again, an informal workshop is a betier approach over a one size fits all

rule making effort.

Lifeline Requirements

9. As described above, the Order imposes a new and expanded Lifeline requirement
that conflicts with the Federal Communication Commission (“FCC”) rules. The central issue is
to what rate plans must the Lifeline discount be applied. FCC Rule § 54.403(b) requires the
discount be appled to the “lowest tariffed (or otherwisc generally available) residential rate for
the services.” The word “lowest” qualifies both the tariffed rate plans, which the wireless ETC
have none, and the otherwise generally available rate. The parenthetical phrase was included
because wireless ETCs do not have tariffs; however, the designated rate is still only the
“lowest... otherwise generally available .. rate”. Any other interpretation would impose a
different requirement on tariff filing ETCs compared to non-tariff filing ETCs. The tariff filing
ETCs would only discount their lowest rate and the non-tariffed ETC would be required to
discount all of their rates. Such a discriminatory interpretation would not be lawful or
meaningful. The Order, which adopted a misinterpretation of the FCC Rule, would render the
word “lowest” meaningless or would create a different and unlawful discriminatory r;aquirement
appticable only to competitive ETCs.

10.  The Order’s interpretation is also not practical because it would conflict with the
overall intent of Lifeline. The intent of such a program, as referenced by the FCC’s web site
quoted in the Order, is that it “gives people with low incomes a discount on basic monthly
service...” The FCC, very logically, did not indicate it is a discount to enable or encourage
people with low incomes to purchase the most expensive and most expansive rate and service

plan available thereby encouraging people with low incomes to stretch their already limited
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resources. Rather, very wisely and practically, the FCC’s focus 15 “‘basic monthly service” and,
therefore, directed this discount to the lowest tariffcd or lowest otherwise generally available
ratc.  Again, becausc the FCC said clearly it 1s the lowest rate, either tanff or otherwise
generally available, the Order ignores the plain meaning and conflicts with the FCC Rule.

11. The Order’s requirement is also 1llogical due to the fact that ETCs are not allowed
to charge Lifeline customers a deposit if the customer has clected toll biocking. 47 CFR
§54.401(c). The no deposit requirément is again consistent with the FCC’s recognition that it
would be inappropriate to encourage low income people to buy the most expensive service plan.
If the Order’s rewnite of the Lifeline rule was correct then the Lifeline customer would not only
be incented to overspend his limited resources by obtaining a discount from such higher rated
plans, but would be further incented to do so because no deposit could be required. This result is
a disservice not only to the low incomc customer, but also to the ETC. The result would leave the
ETC without any security and very inadequate subsidy from ETC funds for the most expensive
service packages. The FCC recognized this illogical and impractical result and tied the Lifeline
discount and therefore the no deposit rule to only the lowest rate available, the basic plan.

12.  Alltel is currently certified as an ETC in more than 25 jurisdictions, including the
Pine Ridge Indian reservation. The Order is the only attempt by any of these jurisdictions to
expand the applicability of the Lifeline discount to all rates, rather than the lowest rate. The
Kansas ETC Lifeline requirement should be modified consistent with this petition and the FCC
Rule.

WHEREFORE, Alltel respectfully request the Commission reconsider the Order and

modify it as provided above.
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Respectfully submitted this 20th day of October, 2006.

Mark P. Johnson KB5#22289
Matthew Faul KS#22413
Sonnenschein Nath & Rosenthal LLP
4520 Main Street, Suite 1100

Kansas City, Missouri 64111

(816) 460-2400 (Tclephone)

(816) 531-7545 (Facsimile)
mjohnson(@sonnenschein.com
mfaul@sonnenschein.com
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YERIFICATION

STATE OF MISSOURI )
) ss.

COUNTY OF JACKSON )
Comes now Matthew Faﬁl, being of lawful age and duly sworn, who swears and
affirms that he is an attorney for Alitel Kansas Limited Partnership, that he is authorized

o verify the foregoing on behalf of Alltel Kansas Limited Partnership, and that the

foregoing is true and accurate (o the best of his knowledge and belief.

p ,

Mathew Faul

Subscribed and sworn to before me this 20thdﬁ4~g"0ctc;§, 2‘?0%. } -
_ M : ’ L (_/( j}

Notary Public

Further Affiant sayeth not.

My commission expires:

ERIN E. MILLER
Notary Public - Notary Seal
STATE OF MISSOURI
Jackson County
My Commission Expires: June 29, 2007
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THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

Before Commssioners: Brian J. Moline, Chair
Robert E. Krehbiel
Michac] C. Moffet

In the Matter of a General Investigation ) Docket No. 06-GIMT-446-GI'T
Addressing Requirements for Designation of )
Fligible Telecommunications Carriers. )

ORDER ADDRESSING PETITIONS FOR RECONSIDERATION

The above-captioned matter comes before the State Corporation Commission of the State
of Kansas ("Commission™). Having reviewed its files and records and being fully advised in the
premises, the Commission finds as follows:

I. Background

1. On October 2, 2006, the Commission issued its Order Adopting Requirements for
Designation of Eligible Telecommunications Carriers. Sprint Nextel Corporation (Sprint) filed
its Petition for Reconsideration on October 19, 2006. RCC Minnesota, Inc., USCOC of
Nebraska/Kansas 1.1.C (RCC and USOCC) and Alltel Kansas Limited Partnership (Alltel) filed
their Petitions for Reconsideration on Friday, October 20, 2006. |

2. Sprint requested reconsideration of the following four requirements: that
competitive telecommunications carriers (CETC) include language in all their advertising on
their obligation to provide universal service and contact information for the Commission’s Office
of Public Affairs and Consumer Protection; that CETCs that do not provide unlimited local usage
must offer free per minute blocking of local usage to Lifeline customers; that wireless eligible

telecommunications carriers (ETC) must offer at least one calling plan without a termination fee;

and, that ETCs must allow 1.ifeline customers to choose a plan.
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regulation, supervision, and control of the state corporation commission’” means that the
Commission cannot apply the advertising requirements to wireless ETCs.

8. Sprint argues that the ETC designation process does not supersede the prohibition
mn Kansas law against regulation of wircless carriers. Sprint states that the Commission is a
creature of stalute, and the tederal ETC process that grants states authority to designate ETCs
does not provide the Commission with more authority than is granted by the Kansas chisla(uro:-..3
Sprint argues that 47 U.S.C. § 254(f), which grants states authority to adopt additional ETC
regulations is permissive and does not confer authority for the Commission to do what it is
otherwise prohibited from doing pursuant to state law.”

9. Alltel does not focus on this issue in its Petition, but says it does not agree that the
Commission has authority to impose these requirements on wireless cartiers.”

10. Siaff addresses Sprint’s and Alltel’s arguments relating to the advertising
requirements in its November 1, 2007 response. Staff disagrees with the argument that the
Commission lacks authority to impilement these requirements on wireless ETCs, Staff argues
that the authority cited by Sprint predates both the 1996 Federal and State Telecommunications
Acts which provided the Commission authority to designate ETCs Staff agrees that the
Commission is generally prohibited from regulating wireless carriers, but the statutes and the
Citizens’ Utility Ratepayer Board v. Kansas Corporation Commission, et al., 264 Kan. 363

(1998), the case cited by Sprint, do not discuss the mechanisms for ETC designation.?

* Sprim Petition at  8-9.
" Sprint Petition a1 §10.

“ Sprint Petition 9 12.

* Alltel Petition at § 3.

© S1aff Response a1 § 5.

" Staff Response at § 5.




I The Commission agrees that it does not have authority o ympose regulation on
wireless carriers as such, but lh.at 15 not the issue prese;lted here. The Commission is imposing
advertising requirements on all CETCs, some of which are Qirelcss carriers. The Commission
has in prior dockets addressed the question of whether the Commission has authority to impose
requirements on ETCs that are wireless carriers and has consistently concluded that 1t does.‘ .In
Docket 00-GIMT-584-GIT, the Comumission said the following about the issue:

Conditioming receipt of state universal service support on non-
discriminatory requireinents on all ETCs related to the provision
of universal service would not be an unlawful exercise of
jurisdiction over radio common carriers. Radio common carriers
would obviously be free to decide whether they are prepared to
comply with any such conditions or to abstain from receiving
support.

Sprint raised the issue again in Docket No. 05-GIMT-187-GIT. Again, the Commission
concluded that it has jurisdiction to impose conditions such as these advertising requirements in

the context of ETC designation. In response 1o Sprint’s arguments in that case, the Commission

said the following:

Sprint may be arguing that the jurisdictional discussion in the 534
Docket was dicta, and, given further determinations below, Sprint
may hold a similar interpretation of this order in the future.
Regardless, the Commission made a legal determination therein
which was unchallenged. The Commission again reaffirms that it
is consistently holding to that legal determination and, until it 1s
presented with clear and controlling authority to the contrary -
something Sprint has failed to produce in this docket — the
Commission determines that it has the jurisdiction to impose
quality of service standards on wireless ETC carriers as a
condition to the distribution of KUSF funds in addition to the
ETC designation. If a wireless carrier makes the decision to avail
itself of the benefit of universal service funds, that carrier also
subjects itself 1o commission jurisdiction which is based on the

¥ In the Matter of a General Investigation inio Quality of Service Standards to Determine whether a Uniform Set of
Standards Can be Applied to all Eligible Telecommunications Carriers, Docket No. 00-GIMT-568-GIT (584
Docket), Order 3: Addressing Jurisdiction, issued May 5. 2005.




Comnassion’s duty to effectively and reasonably carry out its
duties under federal and state statutory provisions.”

12. While these earlier dockets were focused on quality of service, the rationale is the
same. The Commission has consistently held that it has jurisdiction over wireless ETCs in their
capacity as an ETC. Neither Sprint nor Alltel has pointed to any “clear and controlling
authority” that justifies a departure from this Commission’s prior holdings on the issue. A
wireless carrier that submits to the jurisdiction of this Commission for the purpose of ETC
designation is subject to the conditions imposed by the Commission in order to be designated as
an ETC.

i3. Beyond the jurisdictional arguments, Sprint complains that the Commission’s
requirements that ETCs advertise their universal service obligations and include contact
information for the Commission’s Office of Public Affairs and Consumer Protection is
inconsistent with the FCC’s universal service rules. Those rules require carriers to advertise the
availability and charges for universal services using media of general distribution, ' Sprint
appears (o agree that the Commission has authority to require a carrier to advertise its “universal
service obligations,” but states it 1s unclear which “‘universal service obligations” are at issue. '’
Regardless, Sprint states that requiring the Comunission’s contact information does conflict with
the FCC rules because the FCC has not “construed the federal advertising requirement as
extending bevond the obligation to advertise the availability of and charges for the supported

2

Services.

* In the Maiter of General Investigation into Modification of the Quality of Service Standards, Docket No. 05-
GIMT-187-GIT (187 Dockel), Order on Moticns of Sprint, SWBT, and COX issued March 7, 2000.

M See, 47 1.8.C. § 214(e) 1){B) and 47 C.FR. § 54.201¢d)2)

* Sprint Petition at §14.

' Sprint Petition at §14.
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customers know where 10 turn with gquestions and complaints, a requirement that will help ensure
designation of an ETC is i the pubiic interest. The Commission concludes that the advertising
requirements are consistent with the FCC's rules. Additionally, 1o the extent Sprint views these
requirements as going bevond the federal requirements, the FCC, as explained by Staff, has
determined that state Commissions are in the best position to determine their own eligibility
requirements.

16. Sprint argues that the advertising rules are inconsistent with the FCC’s rules
because they are not competitively neutral because they only apply 1o CETCs and not incumbent
LE1Cs. Sprint claims this puts CETC at a disadvantage because they will have to mddify their
national advertising campaigns whereas incumbent ETCs will not.'” Alltel also argues that the
advertising requirements should be applied 1o atl ETCs, not just CETCs."*

17. Staff explains that the application of the rules to CETCs 1s necessary because
CETCs do not have directories."” The Commission agrees. Incumbent ETCs have directories
with contact information for the Commission. As explained by Staff, customers of the
incumbent ETCs are generally aware of the obligations Lo provide services and can obtain
contact information for the Commission if consumers have questions or complaints with the
services provided. Providing information about services and the Commission’s contact
information will ensure that a CETC’s customers have the same information available to
customers of incumbent ETCs. As discussed below, the Commission will reconsider it order
regarding advertising to ameliorate concerns Sprint and Alltel have concerning the obligation

CET(s have (o modify national advertising campaigns.

" Sprint Petition at 16.
'* Alltel Petition at 7.
"7 Staff Response at 98.




1. Sprint claims the advertising requirements amount o an unfunded mandate. 47/
U.S.C. § 254(f) provides as follows:
A State may adopt regulations to provide for additional
definitions and standards to preserve and advance universal
service within that State only to the extent that such regulations
adopt additional specific, predictable, and sufficient mechanisms
to support such definitions or standards that do not rely on or -
burden Federal universal service support mechanisms.
Sprint argues that the advertising requirements violate this provision by placing an additional
burden on CETCs without providing support to defray the costs of implementing the
: 20
requirements.

9. The Commission does not view these advertising requirements as a burden on
“Federa] universal service support mechanisms” in any way. As Staff states, the new rules are
simply a cost of doing business and a necessary requirement if a company is seeking universal
Service support.z' 1f additional costs are incurred, they are the costs necessary to meet the
requirements of meeling eligibility requirements and can be recovered in the ETCs’ rates.

20. Sprint states the advertising requirements are vague by not detailing the services
that must be advertised.” Sprint also argues that the Commission’s order improperly delegated
the job of determining the proper wording of the advertisements to Staff.

21.  The Commission is confident that Staff and the CETCs can work together to
develop language that is clear and satisfies the advertising requirement. As explained by Staff,
Alltel, RCC and USCOC, and other companies have been able to work with Staff to comply with

the advertising requirements in their individual ETC designation dockets.”” Finally the

Commission does not view its directive to work with Staff as a delegation of power. If Sprint

' Sprinl Petition at §17.
*' S1aff Response at 8.
“ Sprint Petition at §19.
* Sraff Response at 9 9.




and Stafl work together and cither party belicves the results of that work are not consistent with
the advertising requireinents of this order, that dispute can be'brought to the Commission for
resolution. The Comnmussion fully expects Lo resolve any disputes between Staft and the CETCs
on this 1ssue.

22 Finally, Sprint argues that the advertising requirements are overbroad and
burdensome. Sprint argues that the requirements can be construed as applying to all advertising,
not just print advertising.z“‘L Sprint states that tailoring national advertising to state-specific
advertising requirements is overly burdensome.”

23. Allte} proposes what it believes are less burdensome alternatives that will
accompiish the same goals. Alitel says that periodic and targeted advertisements to customers in
ETC areas would be effective and less burdensome than requiring that all advertisement include
the information required by the Commission.”® Alltel suggests that a workshop to discuss this
targeted approach is a better solution than the requirements implemented in the Commission’s
order.”’

24. In its response, Staff agreed that it is not reasonable to include the required
language in “all” advertising.”™® Staff believes that the Commission should follow prior precedent
in the prior ETC dockets and limit the advertising requirements to print advertisements that are
designed to reach customers in the CETC’s designated service area.”’

25. The Commission agrees with the concerns raised by petitioners regarding the

burden that will be imposed if the advertising requirement is imposed on all advertising. The

* Sprint Petition at § 21.
& Sprint Petition at §22.
* Alliel Petition a 5.

7T Allte! Petition at §8.

? Staff Response at § 9.
™ Siaff Respense at 0.
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Commission grants reconsideration of 1ts order and adopts Stalt’s recommendation as follows:
The advernising requirements zifc to be applicd only to brinl adverusing that s designed to reach
those customers 1n a CETC s designated service area. Howc.\'cr, if a CIETC chooses not 1o
advertise through print in its designated area, the adverlising requirements must be met through
another form of advertising.

111. Free Optional Per Minute Blocking for Lifeline Customers

20. In its Order, the Commission directed CETCs that do not provide unlimited local
usage to offer free per minute blocking of local usage to Lifeline customers within 90 days.

27, Sprint argues that the decision by the Commission to require ETCs to offer per
minute blocking of local usage amounts to rate regulation and violates 47 U.S.C. § 332(c)3)A)
which prohibits state government from regulating entry or rates of wireless carriers.*

28. RCC and USCOC also argue that the Commission’s requirement that wireless
ETCs either offer unlimited local usage or per minute blocking violates the prohibition against
regulating a wireless carrier’s rates.’’ RCC and USCOC state that such a requirement precludes
wireless carriers from charging by the minute for overage.>> RCC and USCOC argue that
Lifeline customers have competitive choices that will enable them to select plans to avoid per
minute charges.33

29. Staff explains that no evidence has been presented of the cost, if any, of
implementing free per minute blocking of local usage to Lifeline customers.™ Staff states the

purpose of this requirement is 1o assist Lifeline customers in the management of their

i Sprint Petition at §23.
M RCC and USCOC Petition at § 4.
" RCC and USCOC Petition at § 4.
¥ RCC and USCOC Petition at 45,
* Staff Response at §11.




telecommunications bills.™ Staff urgues that the per minute blocking requirement 1s cansistent
with the FCC’s requirement that F'TCs block toll in order to increase the tikelihood that Lifeline
customers remain on the telecommunications network.™ Staff states that requiring optional per
minute biocking is critica] when a carrier does not offer a Lifeline customer a choice in plans.
Staff notes that Sprint has requested reconsideration of the requirement in the Order that carriers
offer Lifeline customers a choice in plans.”

30. Sprint argues that the per minute {oll blocking requirement amounts to an
impermissible regulation of interstate services. Sprint argues that the interstate and intrastate
portions of its plan are inseparable; therefore, the Commission cannot regulate those 0ffcrings.38
Sprint cites to a Colorado Federal District Court opinion for support of its position that wireless
carriers cannot separate intrastate and interstate services.”

31.  Finally, RCC and USCOC voice concern that compliance with this requirement
will be difficult, if not impossible. RCC and USCOC state they do not currently offer an
unlimited local usage option, so it is exploring compliance with the requirement to offer optional
per minute blocking. RCC and USCOC state that it is uncertain at this time whether such an
option is achievable "

32. Staff maintained its support for the optional per minute blocking requirement,
stating that the requirement has merit. However, Staff states that additional information is

required before the Commission affirms its decision.”'

** Staff Response at §12.
* Staff Response at 12,
* Staff Response at J14.
* Sprint at §32.

* Sprint Petition at J 33 citing 10 WWC Holding Company, Inc. v. Sopkin, 420 F. Sup. 2d 1186, 1197 (D. Colo.
2006).

*RCC and USCOC Petition at §6.

* Staff Response a1 § 14,

11
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43, Sprnt argues that the Conunission’s interpretation of the rule conflicts with the
purpose of Lifelinc and Link-Up by requiring ETCs to make higher-cost plans available to
customers.™ Likewise, Alliel claims that the Commission’s decision on this issue will provide
an incentive 1o low income customers 1o spend limited resources on high cost plans.”

a4, Stafl mantamns that the Commission’s interpretation of 47 C.F.R. § 54.403(b) is
correct. As support for this interpretation, Staft points to language in the FCC’s Universal
Service Order™ stating that “universal service principles may not be realized if low-income
support 1s provided for service infenor to that supported for other subscribers. ">

45. Staft states that even if Alltel’s and Sprint’s interpretation of the rule is correct,
the rule does not preciude the Commission from expanding the requirement.®® Staff notes that
expanding the requirement does not increase the burden on ETCs, pointing out that ETCs still
maintain the ability to discontinue service to Lifeline customers that do not pay for services.

46. Finally. Allte] states that the Commission is the first in the many jurisdictions it
operates to expand the applicability of Lifeline support beyond the lowest rate plan.f‘" However,
Staff is aware of at least one jurisdiction, Utah, which requires ETCs to allow Lifeline customers
to choose any plan.‘12

47. The Commission will not reconsider its order directing ITCs to allow Lifeline
customers to select which plan to apply the Lifeline discount. The Commission believes it is the

public interest 10 ensure that Lifeline customers are not limited to one plan. The Cominission

notes that other carriers participating in this docket do provide a choice of plans to Lifeline

5 Sprigt Petition at  53.

" Alltel Petition at 1 1.

* In the Matter of Federal-State Joint Board on Universal Service. CC Docket No. 96-45. Report and Order. Rel.
May 8, 1997, (Universal Service Order).

* S1aft Response at 118 citing Universul Service Order at 9 28.

“ Sraff Response at § 20.

®' Alltel Petition at 921

7 S1aff Response at §19, citing to Utah Administrative Rule R746-34 1.




customers. Finally, even if Sprint and Alltel’s in(cfprelalion of 47 CFR. § 54.403(b) has mernt,
neither have provided the Comﬁ]ission with authority siming that this Comimission cannot
expand the applicaton of the Lifeline discount to plans other than the lowest cost plan provided
by an ETC. Likewise, Sprint and Alltel have not demonstrated that they are harmed in any way
by giving their low-income customers more choice among the services they are offering as
ETCs.

VI Exemption of Incumbent ETCs from Filing Two-Year Service Quality Improvement Plans

48. In its Order, the Commission required CETCs 10 file two-year service quality
improvement plans. The plans are to be filed on an annual basis. RCC and USCOC argue that
the Commission should have required all ETCs to file the annoal plans, not just CIITCs. They
argue the failure to do so is not competitively neutral.®* They state that all ETCs are subject to
the same requirements regarding the proper use of support.°4 RCC and USCOC argue that the
Commission provided no justification for not applying this requirement equally to all ETCs.%

49.  Staff explains that the FCC encouraged, but did not require, state commissions to
adopt its conditions for ETCs.®® Staff also notes that the FCC only designates CETCs, therefore
incumbent ETCs are not subject to the federal requjremems.67 Finally, Staff explains that
wireline ETCs are subject to certain quality of service standards and reporting requirements that
are not applicable to wireless ETCs. o8

50.  The Commission will not reconsider its finding that CETCs must file two-year

quality improvement plans on an annual basis. Incumbent ETCs are subject to certain quality

' RCC and USCOC Petition at {19,
* RCC and USCOC Petition at 17.
% RCC and USCOC Petition at 48,
% Staff Response at §22.

" Staff Response at 22

 Sraff Response at §23.
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standards and reporting requirements that are not applicable to all CETCs. Those standards and
reporting requirements allow the Commission to monitor the service quality of incumbent ETCs
in a manner that ensures quailly service. Exempting incumbent ETCs from the requirement to
file the quality improvement plans is justified.

VII. Applicability of Billing Standards

51 The Commussion stated it its Order that while wireless carriers that seek ETC
status avail themselves of the Commission’s jurisdiction for the purpose of obtaining ETC
designation, the Commission has yet to determine whether wireless ETCs will be required to
comply with the billing standards.”” The Commission is currently considering revisions to the
billing standards in Docket No. 06-GIMT-187-GIT {(docket 06-187). Several parties {0 this
docket recommended that the billing standards be applied to wireless ETCs. Alltel, RCC and
USCOC, and Sprint argued that wireless ETCs should not be required to comply with state

" The Commission found that it would be premature to determine whether to

billing standards.
apply the billing standards to wireless ET'C before the Commission has the benefit of considering
the result of the parties’ efforts in docket 06-187. RCC and USCOC seek reconsideration of the
Commission’s determination to consider applicability to wireless ETCs of the billing standards
in docket 06-187.

S2. RCC and USCOC siate that while they are participating through the filing of

comments and attending workshops in docket 06-187, the applicability of the standards to

wireless carriers has not yet been addressed.”’ RCC and USCOC tack confidence that the issue

* Order atq17.
" Order at {18,
""RCC and USCOC Petition at 422.
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